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Intermediary procedural guidance manual

Introduction

This manual is intended to help criminal justice practitioners who are involved in criminal proceedings
featuring an intermediary. It replaces the earlier guidance pack entitled ‘Guidelines for Practitioners on
the Piloting of the Intermediary Provision of the Youth Justice and Criminal Evidence Act 1999: Sept
2004 (Edition 1)’.

The manual contains guidance about the intermediary role, how they fit into criminal proceedings and
how to obtain an intermediary.

> Section 1 – Case checklist: sets out a summary list of actions by agency and a simplified process
flow chart; to be read alongside the procedural guidelines:

• this should be read by all criminal justice practitioners who are managing, or are otherwise engaged
in, any case which involves an intermediary.

> Section 2 – Procedural guidelines: this sets out detailed guidance on progression of criminal cases
involving an intermediary:

• this should be read by all criminal justice practitioners who are managing, or are otherwise engaged
in, any case which involves an intermediary.

> Section 3 – Appointing an intermediary: sets out the process for obtaining an intermediary,
including a referral pro forma.

> Section 4 – Use of an unregistered intermediary: in the exceptional circumstance that an
unregistered intermediary is used the unregistered intermediary should be provided with this
guidance.

> Section 5 – Aids to communication: draft guidance on the range of aids to communication, such
as symbol systems, and their use.

> Section 6 – Special measures: a summary of the special measures and legal provisions, including
the tests applied by the courts.

> Section 7 – Additional materials: further guidance and publicity materials about the intermediary
scheme and about vulnerable and intimidated witnesses in general.

> Section 8 – Contacts – national and local.

Office for Criminal Justice Reform
October 2005
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Introduction

> Examination of a witness through an intermediary is one of the special measures for vulnerable
witnesses provided by the Youth Justice and Criminal Evidence Act 1999.

What is the purpose of this checklist?
> A checklist summarising actions and issues for a range of participants in a criminal case involving a

vulnerable witness. It is not legally binding but represents best practice from evaluation of early
intermediary cases in pathfinder areas.The checklist begins at the point where the possible need
for an intermediary is identified by the police. (For defence witnesses procedures will differ but
the same core principles apply.) It cross-refers to Procedural Guidelines for practitioners on the
intermediary provision (s.29) of the Youth Justice and Criminal Evidence Act 1999 (Oct 2005, OCJR)
– it complements those guidelines which must also be read (referred to here as ‘Guidelines’).

Who is this checklist for?
> Police 

> Intermediary

> Crown Prosecution Service

> Advocates

> Witness Service

> Court (judge/magistrates/officers)

Distribution
> The police to forward this checklist to CPS caseworker and prosecutor in the case.

> Prosecutors to forward this checklist to:

– Prosecution and defence advocates

– the Witness Service and 

– the Court

Notes
> In this checklist, references to PCM hearings refers to plea and case management hearings in the

Crown Court and equivalent in the magistrates’ courts.

> This checklist will be updated periodically as experience is gained. Suggested amendments to
intermediaries@cjs.gsi.gov.uk

Trial Policy and Procedure Unit (TPPU)
Office for Criminal Justice Reform (OCJR)
October 2005
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Police

Considering witness communication needs
1. Where children are involved, the police will automatically make an initial assessment of their

needs in relation to their ability to give their best evidence (Guidelines paras. 3.2.1, 3.5.1,
3.6.8).

2. At the earliest possible opportunity, when an intermediary is being considered, hold an initial
strategy discussion or Early Special Measures Meeting with the Crown Prosecution Service
(CPS).This should take place before the investigative interview.

3. Give this checklist to the CPS (for caseworker, reviewing lawyer and prosecutor).

Requesting appointment of an intermediary
4. Establish the witness’s preference about use of an intermediary (Guidelines paras. 1.6, 3.2.1);

the witness must always have the opportunity to decline to use the intermediary on the
grounds of incompatibility or insufficient communicative rapport (Guidelines para. 3.9.4).

5. Provide witness/carers with intermediary leaflet Helping Witnesses Communicate (contact
Prolog 0870 241 4680).

6. Obtain sufficient information about the witness’s communication needs to enable effective
matching of the intermediary with the witness (Guidelines para. 3.2.1) from witness, family,
carer, school, doctor, social services, etc; seek additional advice and guidance as part of ‘next
steps’ (Guidelines paras. 3.6.3–4).

7. Contact Intermediary Registration Board (IRB) Secretariat on 020 7035 8464/8449/8476 to
discuss the need for an intermediary. Fax completed intermediary witness referral pro forma
to IRB Secretariat (fax: 020 7035 8601).The Secretariat will attempt to match the witness’s
communication profile to a registered intermediary, contact possible matches and put them
in contact with the police case officer to arrange an assessment meeting with the witness.

Before the interview
8. Arrange early review of case with CPS and relevant others (Guidelines para. 3.6.1) such as

carers, social services and voluntary agencies.

9. Arrange assessment meeting(s) between witness and intermediary (Guidelines para. 3.5.5)
and discuss in advance with the intermediary who will be present: the assessment must be
conducted in the presence of a responsible third party (police officer or other nominated
person). A supporter may also be present (Guidelines para. 3.9.7). Such meetings should take
place in the witness’s home or other familiar and suitable location.

10. Allow intermediary to have initial discussion with witness prior to formal interview (or if
nominated later, prior to court application) in presence of interviewing officer; keep full
written record; disclose to CPS (Guidelines paras. 3.5.8; 3.9.2).The intermediary may well
need more than one meeting with the witness to properly assess communication needs and
strategies and to establish rapport – police should endeavour to facilitate a sufficient number
of such meetings.

11. It is presumed that interviews of witnesses using an intermediary will be video-recorded and
these must be planned (Guidelines para. 3.5.5).The phased implementation of special
measures means that video recorded evidence in chief (section 27 of the Youth Justice and
Criminal Evidence Act 1999) is not yet available to all vulnerable witnesses in the magistrates’
courts – where this special measure is not available it is recommended that a video
recording is still made and ‘significant witness’ procedures are followed (see Guidelines on the
Recording of Interviews with Vulnerable and Significant [Key] Witnesses, Association of Chief
Police Officers, 2002).

Intermediary procedural guidance manual
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12. Where formal witness interview must go ahead before an intermediary is available,
investigating officer must record reasons and inform CPS (Guidelines para. 3.5.7).

13. Complete MG2 and MG 11 forms.

14. Give intermediary details for police point of contact and contact details for any other
sources of information about witness’s communication difficulties.

15. Inform intermediary of investigative timetable (is there time for intermediary to gather more
information about witness’s communication problems before assessment/investigative
interview?).

16. Plan investigative interview with intermediary, considering what intermediary may need to
know or find out (for example idiosyncratic sexual vocabulary used by witness) while not
disclosing details of alleged offence prior to witness interview (Guidelines para. 1.9).

The interview
17. Ensure use of intermediary declaration at start of investigative interview.

18. Require intermediary to sign statement confirming his or her ‘professional and technical
ability and good intent’ and qualifications to act as an intermediary (Guidelines para. 3.5.10)
and consider requiring intermediary to sign Section 9 statement that police record is
accurate record of interview (Guidelines para. 3.5.11).Where video-recorded the
intermediary should make the Intermediary Declaration (Guidelines Appendix 3) on the
recording.

After the interview
19. Inform prosecution and defence of witness’s communication needs (Guidelines para. 3.5.8).

20. Liaise with Witness Service and/or person preparing witness for court. It is helpful if the
intermediary attends the witness’s familiarisation visit to court.

21. If case goes to trial, inform witness of right to request meeting with prosecutors (Guidelines
para. 3.6.10)

22. Provide CPS,Witness Care Unit (where these are operational) and intermediary with
information about witness’s personal schedule, concentration span, etc., to assist in planning
testimony.

23. Request meeting between intermediary and CPS lawyer/prosecution advocate to facilitate
pre-trial planning. Consider presence of witness for part of the meeting.

24. Inform the intermediary of the decision about whether the case will proceed or not.

25. Consider how witness’s memory is to be refreshed about evidence in chief before trial.

Intermediary

1. Record all case-related contacts (Guidelines para. 1.9) and time involved, including assessment
and all other contact with the witness, which are disclosable to the defence (Guidelines para.
3.2.1).

2. Use Intermediary Declaration at start of investigative interview.

3. Obtain contact details not only for the police but also for CPS caseworker, CPS reviewing
prosecutor and Witness Care Unit where operational.

Section 1: Case checklist   October 2005    7

E> 9431 Inter sec 1 6th  23/2/07  10:56  Page 7



8 Section 1: Case checklist   October 2005

Intermediary procedural guidance manual

4. Submit signed report including: assessment of witness; possible approaches to questioning
which would assist the witness to give best evidence (Guidelines para. 3.9.11) including use
of any communication aids; suggestions about how the intermediary will communicate
concerns such as: tiredness, distress, lack of understanding on the part of the witness and
factors which are hindering effective communication (Guidelines para. 3.10.6); and comments
on use of other special measures which may assist the witness give best evidence.

5. If not present at investigative interview, discuss with police and CPS whether you are able to
view any video recording of the witness in order to help assess their communication.

6. Consider whether addendum to report is necessary before trial (for example as a result of
information gained when accompanying witness on familiarisation to court).

7. If it is proposed that the intermediary at trial will be different (exceptionally) from the one
used in the investigative stage (Guidelines para. 3.7.3) discuss this with the police and the
CPS caseworker/lawyer; plan any handover without discussing case details (Guidelines para.
3.7.3); second intermediary assesses witness and prepares report.

8. Trial intermediary to obtain an appropriate extract from the court’s decision in respect of
the special measures application, including details of how the court wishes the intermediary
to perform their role during the trial (Guidelines para. 3.11.2).

9. Request meeting with CPS and advocates to discuss and agree ground rules for trial – to
include questioning and how the intermediary will signal the need for a break/that witness
does not understand/more time for answer, etc.

10. Consider attending pre-trial hearing where application for intermediary is discussed.

11. Liaise with Witness Service and/or person preparing witness for court concerning
familiarisation visit to court. Attendance will benefit the intermediary and the witness.

12. When intermediary is needed to assist the witness prepare for court (including
familiarisation visit to court) it should be trial intermediary (Guidelines para. 3.6.18).

13. If evidence is to be given in court, consider physical arrangements for access/sitting alongside
intermediary to ensure good sight line to jury, or if evidence is to be given by live link what
positioning is needed to ensure that the intermediary can be seen by those in the court but
does not obscure the witness. In either situation, the intermediary must be able easily to
attract the attention of the judge/magistrates when they wish to signal the need for a
break/rephrase/ more time, etc. – best practice would be to visit the court before the day of
trial and in the case of live link ask for demonstration of the exact facilities to be used
(Witness Service can arrange); notify CPS if any issues arise for the trial.

14. Ask CPS to arrange for you to meet both advocates and the judge/magistrates before the
day of the trial.This is important to establish a common understanding about how the
intermediary will operate.

15. If communication aid is to be used, decide which side of witness gives intermediary best view
(for example if witness is spelling out letters).

16. If case goes to trial, attend any meeting with prosecutors requested by witness (Guidelines
paras. 3.6.10–11).

17. Bring Intermediary Declaration to trial.
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Crown Prosecution Service

1. Where children are involved then there must be an automatic initial assessment of the
nature of their vulnerability due to age, development and understanding (Guidelines paras.
3.2.1, 3.5.1, 3.6.8).

2. At the earliest possible opportunity hold an initial strategy discussion or Early Special
Measures Meeting with the police. If possible provisionally allocate an advocate and take their
initial views.

3. After witness interview but before trial, conduct joint assessment with police; consider
witness’s ability to give best evidence at court without an intermediary but with other special
measures (Guidelines paras. 3.6.5–6).

4. Notify intermediary of contact details for caseworker, lawyer and (where operational)
Witness Care Unit.

5. Consider whether exceptional grounds exist which would require a different intermediary to
be used for the trial stage in preference to the one used by the police in the investigative
stage. It is now policy that the same intermediary would normally be used throughout the
criminal proceedings, as this is most likely to produce best evidence. (Guidelines para. 3.7.3).

6. Give intermediary as much notice as possible of date when report is due.

7. Apply for intermediary and any other special measures, taking account of witness views, using
Special Measures Application Form on CPS Intranet. Ensure any proposed communication
aids are provided to the court for a ruling on their use (consider attendance of
intermediary). Relevant information about the witness’s routine, such as when they take
medication and how this affects their concentration (to assist with planning the optimum
time of day for the witness to give evidence), should be provided to the court at the Plea
and Case Management (PCM) hearing. Information from the intermediary’s report should be
used to support the application, demonstrating how the intermediary would help to improve
and maximise the quality (coherence, completeness and accuracy) of the witness’s evidence.

8. Serve the intermediary’s report plus the application with the committal papers.

9. Send intermediary the court’s Special Measures Direction or ‘an appropriate extract’.

10. Seek guidance from the court on ground rules for conduct of questioning at trial, including
details of how the court wishes the intermediary to perform their role during the trial
(Guidelines para. 3.11.2) and how intermediary will communicate concerns such as: ‘tiredness,
distress, lack of understanding on the part of the witness, and factors which are hindering
effective communication’ (Guidelines para. 3.10.6). Inform intermediary of court decisions.

11. Liaise with Witness Service and/or person preparing witness for court as well as the
intermediary concerning familiarisation visit to court.

12. Consider how witness’s memory is to be refreshed about evidence in chief before trial.

13. If evidence is to be given in court, consider physical arrangements for access/sitting alongside
intermediary to ensure good sight line to jury and implications of any use of live links –
consideration should be given to the rooms and equipment (including plasma screens if live
link is to be used) which will best assist the communication process at trial.

14. Arrange meeting with CPS, intermediary and trial advocates, and judge/magistrates if
possible, to discuss ground rules for questioning and how the intermediary will signal the
need for a break/witness not understood question/witness needs more time to answer, etc.

Section 1: Case checklist   October 2005    9
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15. If case goes to trial, arrange any meeting with prosecutors requested by witness (Guidelines
paras. 3.6.10–11).

16. Discuss with prosecution advocate circumstances in which intervention may be necessary if
ground rules for questioning the witness as established before trial are not observed or
cross-examination is inappropriate for any other reason.

17. Prosecutors to forward this checklist to:

> Prosecution and defence advocates

> the Witness Service and 

> the Court.

Prosecution advocate

1. Consider whether exceptional grounds exist which would require a different intermediary to
be used for the trial stage in preference to the one used by the police in the investigative
stage (Guidelines para. 3.7.3).

2. Be able to assist court with all relevant information about witness communication needs at
the PCM hearing (Guidelines para. 3.6.17).

3. If case goes to trial, attend meeting with prosecutors requested by witness (also attended by
intermediary – Guidelines paras. 3.6.10–11).

4. Be ready to intervene if cross-examination is inappropriate.

5. If evidence is to be given in court, consider physical arrangements for access/sitting alongside
intermediary to ensure good sight line to jury.

Both advocates

1. Review formal application for intermediary and any proposed communication aids.

2. Objections to be dealt with at PCM hearing or pre-trial hearing in the magistrates’ court
(Guidelines para. 3.7.9).

3. Consider intermediary’s report and proposals for communicating concerns such as: tiredness,
distress, lack of understanding on the part of the witness and factors which are hindering
effective communication (Guidelines para. 3.10.6).These matters are entirely for the magistrate
or judge to decide upon and agreements will then be binding upon all parties (para. 3.10.7).
Any objections to the proposed ground rules should be raised before the trial. Ideally these
should be agreed at a pre-trial hearing of all the interested parties including the intermediary.

4. When speaking to the witness, refer to the intermediary by the name (first or surname) by
which he or she is known to the witness.

5. Ask one question at a time, in as simple language as possible.

Intermediary procedural guidance manual
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Witness Service

1. Be aware that intermediaries are advised in training that they should not be left alone with
witness.

2. Liaise with intermediary about witness’s familiarisation visit to court and invite intermediary
to attend.The intermediary’s observation of the witness at the visit is likely to assist the
intermediary in advising the court about the way the witness’s evidence is given.

3. Give witness opportunity to practise speaking/communication over TV link/behind screen/in court.

4. If evidence is to be given in court, consider physical arrangements for access/sitting alongside
intermediary to ensure good sight line to jury.

5. Consider arrangements, for example wheelchair access to waiting area,TV link room, toilet.

6. Plan with the intermediary how the witness will be debriefed about the court outcome.

Court (judge/magistrates)

1. Assign trial judge as early as possible to make appropriate pre-trial decisions.

2. Rule on Special Measures Direction application in advance of trial.

3. Consider whether exceptional grounds exist which would require a different intermediary to
be used for the trial stage in preference to the one used by the police in the investigative
stage (Guidelines para. 3.7.3).

4. If an unregistered intermediary facilitated the investigative interview, consider admissibility of
interview (in one pilot case, judge directed registered intermediary to facilitate re-interview
and to prepare the transcript).

5. Consider intermediary’s suggestions about facilitating communication (Guidelines para. 3.10.5).

6. Agree procedures such as the physical position of the intermediary in relation to the witness
and members of the court; how the intermediary will make the communication process
transparent to the members of the court; how the intermediary will communicate concerns
such as: tiredness, distress, lack of understanding on the part of the witness and factors which
are hindering effective communication (Guidelines para. 3.10.6); these matters are entirely for
the magistrate or judge to decide upon and agreements will then be binding upon all parties
(Guidelines para. 3.10.7).

7. In deciding how intermediary should signal to the court, bear in mind that an intermediary
on the live link cannot see the judge or magistrates during questioning of the witness (can
only see advocate).

8. Agree procedures about the likely need for breaks, given witness’s concentration span, and
how the intermediary/witness will signal to the court the need for a break.

9. Consider optimum timetable for taking witness’s evidence, taking account of need for ‘clean
start’, minimising waiting time at court.This should take account of witness’s normal daily
routine – for example, when they sleep, when they take medication and the implications this
may have for the times of day that they are likely to give their best evidence.

Section 1: Case checklist   October 2005    11
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10. Consider use of computer-aided transcript for the evidence of a witness where an
intermediary is used (recommended by judge in pilot case as it alleviates need to take
detailed notes and allows more time to pay attention to witness body language, etc.).

11. If TV link case, use equipment with plasma monitors (to accommodate good view of both
witness and intermediary, and any communication device).

12. Refer to use of model jury instruction (to be developed by Judicial Studies Board).

13. Require intermediary to make declaration1 (defined by rules of court relating to an
application for a Special Measures Direction) (Guidelines – appendix 3).

14. Consider arrangement of  TV link room, for example distance of wheelchair to screen table
for communication devices, etc.

15. Check camera angles at start and after breaks to ensure both witness and intermediary can
be seen.

16. Check that questioner does not come too close to the camera so that only part of his/her
face can be seen.

17. When speaking to the witness, refer to the intermediary by the name (first or surname) by
which he or she is known to the witness.

18. Ensure that advocates ask one question at a time, in simple language.

19. Ensure that questioning takes account of needs of the witness as specified by the
intermediary’s report or as advised in court.

Intermediary procedural guidance manual

1 SI 2004 No. 184 (L.1.) – Magistrates’ Courts; SI 2004 No. 185 (L.2) – Crown Court
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Process flow diagram (prosecution witnesses)
(Section 3.3 of Procedural guidelines for practitioners on the intermediary provision (s.29) of the
Youth Justice and Criminal Evidence Act 1999, October 2005 edition 2)

Police officer taking intial report
identifies witness as vulnerable

Police investigator/interviewer identifies
witness as needing an intermediary

(from observation or information received
from carers or multi-agency meeting)

First Early Special Measures Meeting to discuss
potential police interview

(including use of intermediary)

Identify intermediary for interview

(Register of intermediaries
accessed through IRB Secretariat)

Identify intermediary for trial

Trial

Intermediary to be used at trial assists in
preparing witness

(Register of intermediaries
accessed through IRB Secretariat)

Includes satisfactory intermediary
assessment meeting with witness, and

handover discussion (not about
evidence) with intermediary used

during interview

Police inform the Witness Service
and any other preparer

(if required. No discussion of evidence)

Submit application for Special
Measures Direction

Parties agree trial ground rules,
intermediary meets advocates

Intermediary conducts assessment
meeting with witness

If intermediary is not suitable, police
contact IRB Secretariat for another

nominee

Plan police interview

(consulting the intermediary)

Police interview takes place

(using the intermediary)

Second Early Special Measures Meeting to discuss
application for Special Measures Direction

Section 1: Case checklist   October 2005    13
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> The importance to the defence case of witnesses who may require special measures
including the use of an intermediary.

> The ability to obtain accurate and comprehensive professional advice on the witness’s
needs, to assist the decision on the use or otherwise of an intermediary.

> A reasoned evaluation of the witness’s capacity to give best evidence.

3.4.3 Members of the defence team are entitled to apply to the court to use an intermediary and
to have access to the national register of intermediaries6. Early application for funds to
support defence witnesses through special measures is the responsibility of the defence
solicitor. They will be subject to the same requirements as the prosecution, to make their
case to the court for the need for an intermediary.

3.5 Initial contact with the witness (and video
recording of the interview for later use as
the witness’s evidence in chief)

3.5.1 The police will usually be the first agency to come into contact with a witness during the
course of investigating a crime.Where the witness is also the victim of the crime, it is likely
that the investigating officer will be the first person to encounter the witness. All officers,
however, have a responsibility to identify that there is difficulty communicating directly with
the witness. In the case of child witnesses, particularly those who have been the victim of
sexual abuse, social services may be the first contact, but the police must be involved during
the joint interviewing of the witness. All children are automatically deemed vulnerable and
must have access to special measures provision.

3.5.2 A series of ‘prompts’ have been produced as part of Vulnerable Witnesses: a Police Service
Guide which may assist the early identification of vulnerable witnesses. Some extracts from
this are attached as Annex 1 of this guidance. Prompts are also found in Achieving Best
Evidence in Criminal Proceedings Guidance for Vulnerable and Intimidated Witnesses, Including
Children.

3.5.3 In many cases, the fact that the witness would benefit from assistance with communication
will be easy to identify. Examples include some forms of learning and/or physical disability or
injury, which prevent normal speech patterns. Other situations may be more difficult to
identify. For example, persons who have had a stroke initially may not appear to have a
communication difficulty. They often, however, have difficulty understanding particular words
or phrases, may not be able to remember some common words or phrases, and find oral
communication difficult. Similarly, children or adults who appear initially to have no
communication needs may reveal upon further questioning that their levels of
comprehension are lower than expected.

3.5.4 In certain cases the witness may be suffering from an injury, mental or degenerative illness
which will affect their capacity to communicate and make their ability to communicate
uncertain over time. The video-recorded interview may be the only admissible evidence7. It is
essential, therefore, that all legal protocols are observed to avoid contaminating the evidence.

3.5.5 Before proceeding to interview the witness, the investigating officer(s) should:

> Identify whether the witness has a communication difficulty.

> Obtain more information about the nature of the communication difficulty. This could be
through consultation with a parent or carer/care worker or with social services or the
relevant health professionals. There may also be the need to consider a range of support
measures for those with multiple disabilities where several intermediaries may be needed in
a complex communication chain in order to communicate effectively during the interview.

Intermediary procedural guidance manual

6 The National Register is held by the Office for Criminal Justice Reform (contact 020 7035 8461/8449/8476).

7 See footnote 1 on page 10.
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> Identify whether the communication difficulty is one that also requires the use of an
interpreter or whether an intermediary is required.

> Hold an Early Special Measures Meeting with the CPS to agree the form of the statement to
be taken (where appropriate, in accordance with the availability of Section 27 of the 1999 Act8

– video-recorded evidence in chief) and which special measures are appropriate, including
any intermediary provision needed to assist during the interview and at the trial. This
provides an opportunity for the investigating police officer and the CPS prosecutor to meet
together to discuss the needs of prosecution witnesses. Guidance entitled Early Special
Measures Meetings between the Police and the Crown Prosecution Service and Meetings between
the Crown Prosecution Service and Vulnerable or Intimidated Witnesses: Practice Guidance was
published in January 2002. This and other related guidance can be found at the Home
Office website (www.homeoffice.gov.uk).

> If it appears that an intermediary is required during the taking of the witness statement at
interview, the officer must refer to the National Register of Intermediaries by making contact
with the co-ordinator at the Intermediary Registration Board (IRB) Secretariat9 to identify
a person with the appropriate professional skills to facilitate the communication process.

> The police officer must arrange one or more meetings between the witness and the
person nominated to act as an intermediary for that witness accompanied by a
responsible third party (see 3.9.7). This assessment meeting will enable the nominated
person to ascertain whether they are able to facilitate communication to a satisfactory
level and to establish rapport with the witness. If they conclude that they are unable to act
as an intermediary for the witness then the police officer must refer again to the National
Register of Intermediaries through the IRB Secretariat10.

> Plan any interview that is to be video-recorded. It is presumed that interviews of witnesses
using an intermediary will be video-recorded. In some cases this will need to be converted
into a written statement for court but the video will ensure transparency in the event of
legal challenge. Detailed guidance on the planning meeting for the interview is provided in
Chapter 2 Part A and Chapter 3 Part A of Achieving Best Evidence. Such a planning meeting
should normally include the intermediary if it has been agreed that one should be used.

At this meeting, the following will need to be included in the planning process:

– ways of checking the witness’s understanding of the process;

– the pattern of questioning which is likely to be used;

– the position of seating during the interview;

– the position of lighting;

– the positioning of the microphones for recording the evidence;

– the positioning of the video cameras;

– the need for communication aids and props;

– any particular circumstances relating to the age, understanding and health needs of the
witness.

Section 2: Procedural guidelines   October 2005   17

8 See footnote 1 on page 10.

9 & 10 The IRB Secretariat is located in the Office for Criminal Justice Reform (contact 020 7035 8461/8449/8476).

F> 9431 Inter sec 2 6th  23/2/07  10:57  Page 17



18 Section 2: Procedural guidelines   October 2005

3.5.6 It is recognised that at this early stage in the process the police will have to respond quickly
to witness needs and make an early decision on what advice and assistance is readily
available to them. It is usually the case than an intermediary will be found within 24 hours of
the referral but there may then be a delay of several days before the intermediary can meet
the witness to carry out a communication assessment. This may result in the use in the
interim of professionals such as doctors and social workers who are able to make effective
early contact with the witness. However, they are not acting as intermediaries as
defined in this guidance and care must be taken to ensure that their involvement does
not adversely affect the case or permit successful challenges to the admissibility of the
evidence later in the legal process.

3.5.7 Where the formal interview must go ahead, for example because of custody time limits,
before an intermediary is available, then the investigating officer must record the reasons for
this and notify the CPS.

3.5.8 Before the formal interview, the intermediary must be allowed an initial discussion with the
witness prior to the formal interview, in order to assess the communication needs and to
ensure that the intermediary has the necessary skills and experience (see 3.5.5). This should
take place in the presence of the interviewing officer (the persons present will be by
agreement in instances where the defence legal team are video recording an interview with
a defence witness using police facilities) and a full written record must be kept and referred
to in the formal witness statement (Section 9 statement) which records the interview. This
record should be disclosed to the CPS under the requirements of the Criminal Procedure
and Evidence Act 1996.

3.5.9 During the formal interview:

> The process must always be transparent to the interviewing officer. Transparency in this
situation will involve the interviewing officer being able to see the whole communication
exchange and being given an explanation of the communication process and how it is
being conducted.

> In certain circumstances, the formal witness statement may be a written record.

> During the interview, the intermediary will explain to the interviewing officer the form of
communication the witness is using and communicate the questions to the witness in such
a way as to facilitate understanding.

> Where it has been agreed that the interview should be video-recorded, the interviewing
officer will be required to video record the interview in accordance with the guidance
given in Achieving Best Evidence, following agreed police procedures and to use the notes
to give evidence at any future trial. The intermediary may also be required to sign a formal
witness statement (Section 9 statement) that the police record is an accurate record of
the interview.

> The intermediary will also be required to sign a statement confirming his or her
professional and technical ability and good intent to act as an intermediary and that he or
she is qualified and approved to do so. For video-recorded interviews the intermediary
should state the Intermediary Declaration on the recording (see Annex 5).

> All of the above procedures must be conducted in a manner that ensures that there can
be full revelation of information to the defence legal team and that notes can be used in
evidence during the case.

3.5.10 When the formal interview has been concluded:

> All those involved in both the prosecution and defence of the case need to be informed
of the nature of the witness’s communication needs and be provided with all relevant
material and information.

Intermediary procedural guidance manual
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Defence witnesses
3.5.11 The general principles identified for the prosecution also apply to the defence team’s use of

an intermediary. The defence solicitor or representative will be the first point of contact with
any potential defence witness except where a witness tendered by the prosecution is
accepted by the defence.

3.5.12 Identifying communication needs will be an important part of the assessment that the
defence representative makes of a witness and it will clearly be in the interests of the
defendant for any potential defence witnesses to be able to give their best evidence in court
if they are to be used.

3.5.13 The court, at the Plea and Case Management Hearing or pre-trial hearing, will be greatly
assisted when making a decision over granting a special measure to allow the use of an
intermediary if the defence have, in the preparation of their case, begun using the
intermediary’s services and had an assessment as to the witness’s needs. The fact that the
defence will be applying for a retrospective decision by the court, especially if the witness’s
evidence is video-recorded, should not deter the defence from using an intermediary as
necessary.

3.5.14 The defence need to be aware of the witness eligibility criteria detailed in paragraph 1.4 of
this guidance (page 5). Having identified that an intermediary is going to be required for the
purposes of assisting with the obtaining of evidence and its presentation, the defence solicitor,
in consultation with counsel where appropriate, should contact the co-ordinator of the
National Register to identify a suitable intermediary11.

3.5.15 It will then be necessary to work with the intermediary in the best interests of the witness.
It will also be essential to involve the witness, their family, citizen advocate, other volunteer
advocate or close friends as appropriate, in decisions over the witness’s needs concerning the
taking of best evidence. Funding will be an important issue and a speedy application to the
Legal Services Commission for prior authority for funding is vital.

3.6 Reviewing the next steps in the case
3.6.1 There should be an early review of the case by appropriate individuals which could include

the police, the CPS, joint investigating teams and relevant others. It is essential that the needs
of the witness for any form of special measure, including the use of intermediaries in court,
are considered at this stage by all relevant parties.

3.6.2 In many cases the police will have identified any special communication needs a witness may
have and may have already made use of an intermediary during the investigative stage of the
case. The CPS may have been involved earlier in the process to ensure that accurate
information is gathered about the nature of the communication need and that appropriate
provision can be planned for and requested at the correct time.

3.6.3 In such cases it may be necessary to seek guidance from other professionals as to the level
and nature of the witness’s abilities. This may involve seeking advice from those who have
worked with the witness in the area of their communication need as to the extent of the
problem and how it could affect the giving and testing of evidence.

3.6.4 Initial points of contact should be existing carers and supporters who are likely to be easily
identified and willing to assist. There may be issues of confidentiality of information and it
should be made clear that:

> Information is being sought purely to establish the support the legal system can and
should provide to the witness.

> No evidential matter concerning the case and the witness’s testimony can be discussed.
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3.6.5 It will be important to make a realistic estimate of the witness’s ability to give best evidence
without the use of an intermediary but with other special measures available to the court.
It may well be that with additional support, many witnesses will be perfectly able to give
evidence and appear in court. An intermediary can assist greatly with this decision by
providing information from their initial assessment of the witness.

3.6.6 After the formal interview but prior to trial, an initial joint assessment by the police officer
and the CPS prosecutor should be made before deciding whom to contact for more
information and advice. The defence legal team will make a similar assessment in relation to
their witnesses. All involved in the assessment must be satisfied that the quality of the
evidence is likely to be improved and maximised by the use of an intermediary
communicating with the court, based on:

> The ability of the court to understand the witness.

> The witness’s ability to understand the court.

> How the witness communicates with others and the forms of support that are needed
for this to happen.

> The witness’s capacity to give his/her evidence and respond to the testing of that
evidence.

3.6.7 As with the police interview, there may also be the need to consider a range of support
measures for those with multiple needs or disabilities, where several intermediaries may be
needed in a complex communication chain in order to communicate effectively with the
court. These situations should have been communicated to the CPS by the police, in the
case of prosecution witnesses.

3.6.8 Children are automatically eligible for consideration for the full range of special measures and
particular attention needs to be paid to their requirements in relation to the child’s stage of
physical, emotional and intellectual development.

3.6.9 The CPS prosecutor should then be able to evaluate the implications for court appearance
in the early stages of case preparation and to plan the process of identifying an appropriate
intermediary and ensuring that applications for special measures directions are made at the
appropriate time. Exactly the same considerations will apply to defence legal representatives.

3.6.10 If the case goes to trial, the witness may request a meeting with the prosecutors. This
meeting should not take place until the witness has made any statement or further
statement which was discussed at the Early Special Measures Meeting. To hold a meeting
with a witness before the evidence has been fully recorded could lead to an allegation of
rehearsing or coaching.

3.6.11 Each case will be considered individually and the needs and wishes of the witness must be
taken into account. The final decision on who should attend lies with the CPS. Consideration
should be given to arranging for the following people to attend the meeting:

> the trial intermediary and any other who is required to facilitate communication with the
witness for the purposes of the meeting;

> the reviewing lawyer;

> the trial advocate.Whenever possible the trial advocate should be present at the meeting
and, if not the same person, the prosecutor who was at the Early Special Measures
Meeting;

> if counsel has been or is to be instructed to prosecute the case then the counsel should,
wherever possible, attend the meeting;

Intermediary procedural guidance manual
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> the CPS caseworker;

> the police officer in the case will, whenever possible, attend. If the officer in the case has
not had contact with the witness then the officer who has had such contact should also
attend;

> the witness;

> a legal representative for the witness, should he/she so wish. It will be the responsibility of
the witness to make arrangements for the attendance and payment of such a
representative;

> a relative, or carer or supporter of the witness.

3.6.12 The purpose of this meeting is to:

> establish a link between the CPS and the witness and provide the witness with
reassurance that their needs will be taken into account;

> if the witness asks, and if the meeting does not coincide with the pre-court familiarisation
visit organised by the Witness Service, an explanation of court procedure and the roles of
the various parties in the trial may be given;

> where the meeting takes place before the application to the court for special measures is
made, to confirm that the special measures which were identified at the Early Special
Measures Meeting are appropriate for an application to the court for a Special Measures
Direction;

> where the meeting takes place before the application to the court for special measures to
be made, to confirm the views of the witness as to which of the special measures should
be applied for;

> where the meeting takes place after the application to the court for special measures is
made, to inform the witness of the special measure(s) directed by the court to apply to
the trial and to explain the binding effect of the court’s decision;

> where the CPS has decided that it would not be appropriate to apply for any special
measure(s), to provide the witness with an explanation for that decision;

> the meeting also provides an opportunity to assess any further needs of the witness when
giving evidence – without entering into any discussion of the evidence.

3.6.13 Further detailed guidance is contained Early Special Measures Meetings between the Police and
the Crown Prosecution Service and Meetings between the Crown Prosecution Service and
Vulnerable or Intimidated Witnesses: Practice Guidance which was published in January 2002.

3.6.14 Where the meeting takes place after the Plea and Case Management Hearing/pre-trial
hearing, the witness must be informed of which measures have been granted by the court.

3.6.15 It is essential that a record of what was discussed and agreed with the witness is retained on
file. This is a potentially disclosable document to the defence under the Criminal Procedure
and Investigations Act 1996.

3.6.16 CPS should seek guidance from the court on ground rules for conduct of questioning at trial,
including details of how the court wishes the intermediary to perform their role during the
trial and how the intermediary will signal concerns relating to the witness’s state or about
communication issues.
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3.6.17 In the case of defence witnesses, the defence will need to consider the general principles of a
review of their case with regard to the vulnerable witness. The needs of the witness must be
considered in conjunction with the intermediary, counsel, other carers, citizen advocate or
other volunteer advocate family or friends.Where the quality of evidence is likely to be
diminished by virtue of the witness’s incapacity, then the court will be able to consider on
application, the making of a Special Measures Direction to assist in the receipt of that
evidence. It is essential, therefore, to plan the approach to the use of the vulnerable witness
in this context.

3.6.17 The defence and prosecution must, in the interests of justice, ensure that they are in a
position to assist the court with all relevant information concerning the witnesses’
communication needs at the Plea and Case Management Hearing/pre-trial hearing so that
properly informed decisions can be made on the provision of any appropriate assistance.
When it is decided that an intermediary is needed to assist the witness to prepare for court
(including a court familiarisation visit) then that person should be the person who has been
nominated to act as the trial intermediary. This should be considered at the second Early
Special Measures Meeting (post-interview) and raised at the Plea and Case Management/
pre-trial hearing.

3.7 Nominating an intermediary for the trial
3.7.1 Where it is decided that the services of an intermediary are required, the same process as

that used by the police to identify a qualified and approved intermediary should be followed.
The National Register of Intermediaries should be used to identify an appropriate
intermediary12.

3.7.2 Initial contact should be made with the potential intermediary and, without any review of the
case or the evidence, an initial briefing should be provided on the witness’s communication
needs. It will probably be necessary to provide some general information about the nature of
the offence as this may materially affect the intermediary’s professional capacity to act in such
cases. If it is envisaged that video recordings will form part of the process the intermediary
will be involved in, then the guidance provided in Achieving Best Evidence should be
understood and followed.

3.7.3 When contracting with an intermediary, agencies should establish whether they have had
prior involvement in the case.Wherever possible, the intermediary used for the trial stage
should be the same one used by the police in the investigative stage.

3.7.4 In exceptional cases where different intermediaries are used, there will need to be a
‘handover’ process that informs the trial intermediary of details of the communication
difficulty. Details of the case or the evidence must not be discussed. There must be
clarity as to this pre-condition and rigour in checking that this is the case. In this way, the
impartiality and independence of the intermediary is maintained. The reversal of the
presumption in favour of now using the same intermediary reflects evaluation findings that
continuity is critical to best evidence.

3.7.5 The professionalism of the intermediary provides a vital safeguard to the court in being able
to continue to perform the intermediary role despite being involved in earlier stages of the
process. It will be essential that in such cases:

> Intermediaries review their professional ability to move to the trial stage in the light of
their experiences earlier in the case.

> Both legal teams have continued confidence in the independence of the intermediary
despite earlier involvement in the case – the Special Measures Direction application
provides opportunity for objections to be raised.
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3.7.6 The defence legal team will need to have access to the qualifications and experience of the
proposed intermediary in order to be satisfied of their competence and impartiality. This will
involve early provision of the relevant information provided by the intermediary and the
checks conducted to ensure their non-involvement to date and lack of knowledge of any
pertinent aspect of the case and/or the witness’s testimony. The proposing party will need to
state in the application for a Special Measures Direction:

> A description of the communication needs of the witness.

> Why the quality of the evidence given by the witness would be improved by use of an
intermediary.

> Why they consider the person nominated to be the intermediary has the necessary skills
to meet the particular communication needs of the witness.

3.7.7 The defence legal team also needs to consider which if any of its defence witnesses may
need special measures, including the use of an intermediary. In such cases the defence legal
representatives should have access to the same sources of registered intermediaries and
should include this provision within their requests for special measures.

3.7.8 Where any objection is taken by the opposing legal team to the use of an intermediary, then
such objection should be raised with the Plea and Case Management Hearing Judge (Crown
Court) or the Magistrate at the pre-trial hearing (Magistrates’ Court), supported by written
argument.

3.7.9 The training and assessment arrangements proposed for intermediaries will ensure the
professional competence and familiarity with the legal process of anyone on the register, so
that they can be appointed with confidence. This is essential, as they must be able to satisfy
the court and participating legal representatives of their professional competence and their
independence in the process of acting as a communication conduit for the witness.

3.7.10 Registered intermediaries are subject to a Code of Practice so that the court can be assured
that:

> Their first responsibility will be to the court and will involve them in accurately
communicating questions put to the witness and the answers of the witness.

> They will be required to take the Intermediary Declaration13, specified by Rules of
Court14, which requires them to perform their duties to the court faithfully and with
professionalism.

> They will have to confirm their understanding of these duties and their legal consequences
including perjury.

> They will not discuss any aspect of the case or of the witness’s testimony with the witness
during their contact with them.

> They will hold at least one preliminary assessment meeting with the witness (Part 3.9 of
this guidance) and make a professional judgement as to their capacity to assist the witness
to communicate effectively.

> They will have accessed relevant background information about the nature of the witness’s
communication needs that have been seen and approved by both legal teams.

> They must undertake to perform their role throughout the duration of the witness’s
period in court when they are giving evidence.
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> They must have undergone the nationally-approved required training for intermediaries
and have proof of this.

> They must provide a brief synopsis of their training and qualifications together with recent
relevant professional experience that has been validated by an approved peer group of
experts.

> They understand and agree to the financial terms for their remuneration being offered by
the agency seeking to use their services (for the pathfinder project stage, remuneration
will be provided by the Office for Criminal Justice Reform through the IRB Secretariat.

> Their appointment is subject to a formal Special Measures Direction being made by the
court. It will only be possible for the court to retrospectively confirm the appointment of
the intermediary in the case of the use of an intermediary at the investigative stage or by
the defence legal team. If the court does not retrospectively approve an intermediary who
has assisted at a video interview, this could make the video inadmissible.

> All documentation and agreements will be made available to both legal teams.

3.8 The use of unregistered intermediaries15

3.8.1 There may be instances were it is not possible to find a suitable intermediary from the
National Register of Intermediaries. The reasons for this may include:

> no one on the register has the specific skills required to communicate effectively with the
particular witness;

> practical reasons, for example distance or existing commitments, mean that no one can be
provided from the National Register.

3.8.2 In such cases an unregistered person may be nominated as the intermediary. This person
should normally be a professional in the field of facilitating communication with vulnerable
people (for example a speech and language therapist or a psychologist). In addition to the
requirements mentioned in 3.7.6, the proposing party will need to justify to the court why a
registered person was not nominated.

3.8.3 Unregistered intermediaries will not have attended an appropriate training course so they
will need to be provided with guidance on the role of the intermediary in criminal
proceedings. An information pack has been produced for unregistered intermediaries, based
on the training course delivered to registered intermediaries. The information pack is entitled
Being an Intermediary: Guidance for Unregistered Intermediaries (copies can be obtained from
Prolog by calling 0870 241 4680). The party which is proposing the nominated person to act
as an intermediary is responsible for ensuring that that person receives and understands the
guidance in the information pack.

3.8.4 There may be a very few special cases where the communication process with a witness can
only be facilitated by a close relative, carer or friend. In such cases it will be essential for that
person to understand the nature of the role they are about to perform within the criminal
justice system.

3.8.5 In such cases, the following procedure is proposed:

> A registered intermediary, or another appropriate person approved by the IRB, should
have made an evaluation of the witness’s capacity to communicate with others and have
concluded that only a close relative, carer, or friend is able to facilitate communication.

Intermediary procedural guidance manual
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> The nominated person should demonstrate their ability to communicate accurately and
effectively with the witness via a structured communication exchange set up and
monitored by a professional intermediary or another appropriate person approved by
the IRB.

> The nominated person will have the adversarial system explained to them including the
need to permit the testing of evidence and what form this could take. They will be
provided with the information pack Being an Intermediary: Guidance for Unregistered
Intermediaries and the proposing party must ensure that the nominated person has read
it and has had the opportunity to ask any questions about it.

> The nominated person must agree to take the Intermediary Declaration and will be made
aware of the legal consequences of perjury and contempt.

> The nominated person will undergo a familiarisation visit to the court and have the court
procedure explained to them by the Witness Service or another appropriate person
arranged by the proposing party.

> The nominated person will read and confirm that they have understood a statement
which re-affirms that their first duty while acting as an intermediary is to the court and
that their role will be to put questions directly to the witness and give their answers with
minimum explanation of questions.

> Where there is the possibility of the nominated person having had any direct or indirect
involvement in the incident, he or she cannot be used to facilitate the communication
process (for example if there is a possibility of being called as a witness).

> The precise relationship to the witness of the person acting as an intermediary and the
role they have performed to date in supporting the witness must be quite clear to the
court and both legal teams.

3.8.6 It must be acknowledged that these conditions will be difficult to fulfil but they are the
minimum requirements in order to ensure that the criminal justice system can be reassured
that it is appropriate to allow the use of a non-registered intermediary.

3.9 Assessment before interview and/or application
to the court

3.9.1 The procedures for an assessment interview between the witness and proposed
intermediary, before trial, must follow the same procedures as those for the investigative
stage.

3.9.2 The intermediary should be allowed an initial discussion with the witness prior to the formal
interview, in order to assess the communication needs and to ensure that the intermediary
has the necessary skills and experience. In some cases more than one assessment and
rapport meeting will be required. In the case of prosecution witnesses, a full written record
must be kept and referred to in the Section 9 statement that records the interview. This
record should be revealed to the CPS under the requirements of the Criminal Procedure
and Investigations Act 1996.

3.9.3 Any preferences of the witness for the type of intermediary will be identified in advance and
considered. Objections by the witness must be of a substantive and legitimate nature and not
be designed to hinder the process of giving evidence.

3.9.4 There must be sufficient opportunity for the witness to evaluate if they are comfortable with
the intermediary and whether they can communicate easily and directly with him/her. The
witness must always have the opportunity to decline to use the intermediary on the grounds
of incompatibility or insufficient communicative rapport. They cannot, however, select their
own intermediary whose first duty must always be to the court.
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3.9.5 The purpose of the meeting will be to enable the witness and intermediary to:

> Establish the communicative systems employed by the witness and any aids to
communication which enable the pre-trial interview to proceed effectively.

> Establish a rapport with and understanding of each other.

> Engage in an extended process of communication that helps to identify the breadth,
fluency and ease of communication possible within the legal context in which future
communication will take place.

3.9.6 The intermediary should make clear to the witness their reasons for being there and what
the possible outcomes of the meetings could be. It must be made clear that any information
which the witness imparts to the intermediary during the course of the assessment
interview will be recorded and both legal teams will be informed of the detail.

3.9.7 The initial meeting must be conducted with a responsible third party present. This
may be a police officer or another nominated person who is able to observe the meeting
and give an independent account of what happened if needed (for example, if an allegation is
made about the conduct of the intermediary). A supporter may also be present. The
supporter may be a parent, sibling, carer, care worker, social worker, citizen advocate or other
volunteer advocate, friend or a professional supporter. The intermediary and the case officer
should discuss in advance exactly who should be present at the meeting taking account of
the following factors:

> intermediaries should not conduct assessments in the presence of multiple family members

> ground rules should be established concerning the presence/intervention of staff when
assessments are conducted in care homes and hospitals

> a police presence (even if not the officer in the case) may be beneficial. The presence of
the person who will conduct the investigative interview of the witness may assist both
intermediary and interviewer in planning their respective roles at interview.

This principle applies equally to any other meetings, such as additional rapport-building
meetings, or Early Special Measures Meetings between the intermediary and the witness at
which a responsible third party must also be present.

3.9.8 The intermediary’s assessment should be recorded in writing or on video where BSL is the
normal communication method of the intermediary (see Annex 2 of this section).

3.9.9 The intermediary will not be left alone with the witness at any stage of the meeting and will
not make any comments to any person present about the communication exchange.

3.9.10 The views of the witness as to their confidence in the intermediary to perform the specific
role of assisting them to communicate with the court should be sought.Where there
appears to be a major communication difficulty or concern then this should be explored and
the consequences considered.

3.9.11 The intermediary will be asked to prepare a briefing note for the court which identifies any
specific issues that should be considered by the court16. This could include:

> An evaluation about the effectiveness of the rapport between the intermediary and witness.

> Specific communication needs of the witness and their consequences for the court
appearance.

> Any issues of specialist and technical language or gaps in the communication process
which the court may wish to consider.
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> Any issues relating to the physical and mental well-being of the witness which the court
may wish to take into account during special measures considerations including issues
such as:

– the witness’s communication system and implications for the appearance in court;

– changes in court layout, the positioning of individuals in court, and a live link room;

– technical aids;

– concentration and comfort spans including how this might vary at different times of
the day;

– witness’s communication style;

– possible approaches to questioning which would assist the witness to give best evidence.

3.10 Plea and Case Management Hearings and applications
for special measures

3.10.1 An application for the use of an intermediary during the trial will be made before the trial, at
the same time as applications for any other special measures to assist the witness. Such
applications will include seeking retrospective approval for the use of an intermediary during
a video-recorded interview when an application is being made for the recording to be
admitted as the witness’s evidence in chief. Special measures applications will be made in
accordance with Rules of Court. It is envisaged that such applications will be considered at
pre-trial hearings in the Magistrates’ Court and the Plea and Directions Hearing in the
Crown Court. The court alone will be able to approve the appointment of the intermediary,
based on an evaluation of the application that will need to be accompanied by relevant
documentation.

3.10.2 It will be particularly important to ensure that the supporting material is presented to the
court in as clear and succinct a fashion as possible. This should mean that the magistrate or
judge has all the available information present, with clear indications of agreement or
disagreement between the legal teams. This applies to both the prosecution and the defence
applications.

3.10.3 An intermediary must enjoy the respect of the court. The court will wish to be satisfied that
the intermediary is:

> Necessary for the giving of best evidence by the witness.

> Professionally competent.

> Fully aware of the role of the intermediary.

> Independent.

> Fully briefed.

> Registered – wherever possible.

3.10.4 Where an unregistered person is nominated to be the intermediary, the court must be
satisfied that a registered person was not available.Where the nominated person is a close
relative, carer or friend the court must be satisfied that neither a registered person nor an
unregistered independent professional is available and that the nominated person is able to
facilitate communication. This must be confirmed by a registered intermediary or an
appropriate person approved by the IRB. In such cases, the nominated person must follow
the protocols specified in this guidance (Part 3.8) for the use of unregistered intermediaries.
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3.10.5 The court may wish to take into account any suggestions made by the intermediary in
his/her written report on the meeting with the witness when considering the arrangements
to be set in place during the court appearance. It is essential that the ground rules for how
the intermediary will act are agreed in advance of the trial.

3.10.6 The court may also wish to agree particular procedures in relation to the intermediary in
regard to:

> The physical position of the intermediary in relation to the witness and members of the
court.

> How the intermediary will make the communication process transparent to the members
of the court.

> How the intermediary can alert the appropriate members of the court to issues or
concerns during the court process, such as tiredness, distress, lack of understanding on the
part of the witness and factors which are hindering effective communication.

> How these issues will be managed if evidence is to be given via a live link. The best live
link facilities should be used to maximise quality, lines of sight, and ease of signalling.

3.10.7 These matters are entirely for the magistrate or judge to decide upon and agreements will
then be binding upon all parties. It would, therefore, be desirable for the intermediary to be
present at such hearings if this was both practicable and cost effective.Where the issues are
likely to be non-contentious then such an appearance may not be needed and the decision
would be a matter of judgement by the legal representatives making the application, subject
to any request by the magistrate or judge to the contrary.

3.11 The intermediary at court
3.11.1 The intermediary must be kept informed of the case listing and the likely date of the case to

ensure they remain available. This will be the responsibility of the court in the case of a
prosecution witness and the defence team in the case of a defence witness. Any problems
concerning attendance will be raised as early as possible and addressed in such a way as to
avoid any postponement of the case, wherever possible.

3.11.2 The intermediary must receive an appropriate extract from the record of the court’s
decision in respect of the special measures application, including details of how the court
wishes the intermediary to perform their role during the trial.

3.11.3 The court will expect that as specified in their Code of Practice, the following general
processes will be followed by the intermediary:

> They will communicate questions put to the witness by the court or legal representatives
as accurately as possible, in a way that facilitates the witness’s understanding.

> They will communicate the witness’s answers to questions to the court as accurately
as possible.

> Where they provide any explanation of a question to the witness they will indicate to the
court what that explanation was and why it was given.

> They will communicate the witness’s reply to a question as given, however irrelevant or
illogical it appears. It will be for the court to seek clarification from the intermediary if they
so wish as to possible reasons for the response and if the question could be re-phrased to
permit a more logical or relevant response.

> They will seek clarification from the court of any questions that they have not understood
before putting the question to the witness in the form the court wishes. Such clarification
should relate to matters of understanding and comprehension and not any legal issues
or purpose.
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> They will not interrupt legal representatives unless there is an urgent need to seek
clarification or to indicate that the witness has not understood something.

> They will not hypothesise as to the intentions or motives of the witness.

> They will not anticipate the intention of the questioner.

> They will not alter the question put or answer given in the first instance but will offer an
alternative form of the question if required to facilitate understanding.

> They will not alter the precise nature or thrust of questions put to the witness or the
witness’s answers, for the purpose of shielding or protecting them.

> They will not unnecessarily impede or obstruct the pace and flow of court proceedings.

> They will follow the directions of the court as instructed by the judge or magistrate and
will respond to directions and requests when required to do so.

> They will not engage in private conversation with the witness during the conduct of the
court procedures or in any way distract the witness from attending to the process.

> They will address the court through the judge or magistrate at all times unless invited to
respond to others in the court directly by the magistrate or judge.

> They will conduct themselves in a manner that is consistent with their role as an
intermediary.

> They will make use of appropriate pauses and breaks in the court process to raise any
matters of concern affecting the quality of the witness’s evidence or, when necessary, bring
matters of immediate concern to the attention of the court at the time they occur.

> They should give a formal undertaking not to meet with the witness after the court
appearance or to discuss any evidential aspect of the case with the witness should they
meet subsequently.

> They will provide a written (or video recording in BSL) evaluation of the court process
and raise any issues which they feel the court should address in any future case involving
the use of intermediaries working with a particular communication difficulty. This will be
lodged with the court and be made available to both legal teams as a record of events.

(Note: these points are for the information of the users of intermediaries, for example the
prosecution and defence legal teams.They are also covered for the intermediaries in their
Code of Practice, see Annex 3 of this guide.)
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Chapter 4
Intermediary standards

4.1 Registered intermediaries have undergone a programme of approved intermediary training,
which deals with court procedures and legal issues surrounding their particular role within
the criminal justice system. They subscribe to the Code of Practice for Intermediaries
(Annex 3) and the Code of Ethics for Intermediaries (Annex 4) and will maintain their
professional competence, as well as being updated on relevant changes in the law and court
procedure.

4.2 The Intermediary Registration Board (IRB) has been established to oversee the maintenance
of an intermediary register and to set and enforce standards for registered intermediaries.

Any person wishing to comment on the conduct of an intermediary should put this in
writing to the IRB Secretariat:

IRB Secretariat
c/o OCJR
Trial Policy and Procedure Unit
2 Marsham Street
London
SW1P 4DF
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Annex 1
Identifying vulnerable witnesses

This section contains some extracts from Vulnerable Witnesses:A Police Service Guide
(January 2002).They may be helpful in the preliminary identification of vulnerable
witnesses, particularly those who may require the use of an intermediary to facilitate
communication.You should refer to the original document for further information.

1.1 Some people with disabilities may have particular difficulties with receiving information,
communicating and/or entering into dialogue. Indeed some individuals experience multiple
disabilities which may make communication even more difficult. This, however, should not
prevent the individual receiving the quality of service that is expected from the police. The
service that vulnerable witnesses are entitled to must be comparable to any other witness,
whether completing a crime report, complying with the Victims Charter, or where a witness
enters the arena of the courts to give evidence.We must ensure that these individuals
receive equal treatment in the criminal justice system.

1.2 Identification of how best to facilitate communication poses the officer with dilemmas.
“Identification of intellectual disability is one of the most difficult issues for personnel in the criminal
justice system”, (New South Wales report p 81). It is compounded by the fact that intellectual
disability is not necessarily obvious from a person’s appearance.

1.3 This guidance is the result of consideration of the issues by an interdepartmental working
group. It is designed as a practical document and is not overly prescriptive. The guidance
cannot cater for all situations; it cannot include all signs and symptoms of vulnerability and
some people may display atypical behaviour. Its aim is to heighten officers’ awareness of such
issues, in order to facilitate a better quality of service overall and to lay the foundations for
identifying those eligible for special measures under the Youth Justice and Criminal Evidence
Act 1999.

Prompts
Issues to be considered
Purpose:

To assist the police in identifying a potentially vulnerable witness. Such witnesses may need to be
interviewed using special techniques and/or require assistance with communication. They may also
require particular support before a trial, and the assistance of special measures when giving evidence
in court.

The prompts are intended only as a guide, as the features that make a witness vulnerable may be
very varied, and a witness may have more than one area of vulnerability. (If an officer considers that
the witness is potentially vulnerable or he/she needs assistance in confirming that this is the case, he
should seek further advice.)

The Police and Criminal Evidence Act 1984 (PACE) Code C: the Detention,Treatment and
Questioning of Persons by Police Officers sets out the circumstances under which a person suspected
of having a mental or physical handicap, disorder or illness should be accompanied by an appropriate
adult when being questioned17 … A vulnerable witness should be able to benefit from being
accompanied by a supporter while being interviewed, as recommended in Speaking up for Justice.
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Prompts to assist in identifying vulnerable witnesses
Outwardly similar behaviour from different witnesses may be the result of different causes. It is
important to stress that, while there may be physical or psychological reasons for different sorts of
behaviour, it is possible that they may also result from the use of drugs, alcohol, emotional states of
frustration, irritability, anger, fear, acute anxiety, or a combination of emotions and outside influences.

Behavioural characteristics
> Difficulty in communicating without assistance/interpretation.

> Difficulty understanding questions and instructions.

> Their speech is difficult to understand/no or limited speech.

> Uses signs and gestures to communicate.

> An angry or distressed person trying to sign may appear aggressive.

> Responding inappropriately or inconsistently to questions.

> May appear to focus on what could be deemed irrelevant small points, but not the
important points.

> Short attention span.

> Inability to read/write.

> Difficulty in telling the time.

> Difficulty in remembering their date of birth, age, address, telephone number.

> Difficulty knowing the day of the week, where they are and who you are.

> Appearing very eager to please, or to repeat what you say.

> Appearing over excited/exuberant.

> Appearing uninterested/lethargic.

> Appearing confused by what is said or happening.

> Physically withdrawn.

> Physically violent.

> Expressing strange ideas.

> Does not understand certain expressions.
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Physical characteristics
Observable behaviour may be evident, but what is seen as ‘odd’ behaviour does not always mean
what you may assume. The actions of an individual may be difficult to interpret:

> Unusual appearance of the eye.

> Angling head/eyes for viewing.

> Failing to search visually for people.

> Hesitant in movement/reluctant to move in unfamiliar environment.

> Uncontrollable muscular movements.

Officers will need to be sensitive to an individual’s position, and should consider enquiries to elicit the
following information to aid their assessment. It is not proposed, however, that the witness be
questioned on these matters:

Are they:

> In receipt of disability benefit/Disability Living Allowance/Independent Living Fund award?

> Resident at a group home or institution or employed in a sheltered workplace?

> Living in a group home or residential home or attending a specialist day service or sheltered
employment?

> In possession of certain prescription medicines?

> Having problems with their carer or do they seem threatened by their situation or reluctant to
testify against a carer, family member, friend or neighbour?

> Receiving support from a social worker or community psychiatric nurse?

> In the case of children: are they in foster/adoptive care, or otherwise separated/alienated from
family group?

Consider:

> Note their personal presentation.

> Have they a personal assistant? That is someone who is generally employed (but may be a
volunteer), who assists a disabled person in the tasks of daily living.

> How the witness travels around.

Overcoming common misconceptions
> People often confuse the terms ‘mental illness’ and ‘learning disabilities’.

> People who are unable to read do not all have learning disabilities.

> Not all people with communication difficulties are deaf.

> The nature of visual impairment can vary, for example there may be people registered blind who
can see clearly directly ahead but have no peripheral vision.

> Some violent behaviour can be caused by a medical condition.
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> Slurred speech is not necessarily the result of drinks or drugs.

> It is wrong to assume that children do not understand what is going on.

> Not all children are unable to express themselves clearly.

> Not all children feel supported by their carers.
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Annex 2
Differentiation of BSL interpreters, relay
interpreters, and intermediaries for deaf
witnesses

1. BSL interpreters: the role of a BSL interpreter is similar to that of an interpreter where
English is not the witness’s first language, except the language of communication is BSL.
The definition of interpreter detailed in paragraph 2.3.8 of this section also applies to BSL
interpreters, that is they may be used to facilitate communication between the witness and
the police or the court. Interpreters are responsible for providing an accurate transfer of
meaning from one language to another. They must not explain the questions to the witness
nor explain the witness’s answers. They are, however, allowed by their code of conduct to
intervene to ask for clarification, accommodation of the interpreting process, and to alert all
the parties to possible misunderstandings and missed cultural inferences. They will then
interpret any subsequent explanations.

2. Relay interpreter: in the case of some deaf people, their disability is such that they are
only able to communicate through another deaf person – the relay interpreter. This person
will communicate to the court, using BSL, through a BSL interpreter.

3. Intermediary for deaf witnesses: there may be occasions where the court requires the
services of an intermediary to communicate with a deaf witness. Either or both BSL and
relay interpreters could qualify as an intermediary if they undergo the required intermediary
training.Where such an intermediary’s normal communication method is BSL, then they will
be permitted to produce statements and briefing notes through video recordings.
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Annex 3
The Code of Practice for Intermediaries

1. The primary responsibility of the intermediary is to enable complete, coherent and accurate
communication to take place between a witness that requires special measures and the
court.

2. Intermediaries must have a clear and comprehensive understanding of the responsibilities
and duties of their role within the criminal justice system, including their primary
responsibility to the court.

3. They must conduct themselves in a professional and courteous manner at all times.

4. They must be familiar with and observe the terms and conditions and procedures that
govern their assignment.

5. They should identify the sources of advice, information and materials required in order to
ensure a clear understanding of the special needs of the witness.

6. They must carry out a functional assessment of the communication needs of the witness and
make an informed professional judgement of the time required to enable them to carry out
the assessment satisfactorily.

7. They will use the background information provided and will meet with the witness, his or her
relatives, supporter, carer or relevant professionals to acquaint themselves fully with the
knowledge and understanding required to carry out the assignment successfully.

8. They must not enter discussions, give advice or express opinions concerning the evidence
the witness is to present or any aspect of the case that could contaminate the evidence or
lead to an allegation of rehearsing or coaching the witness.

9. They must keep the co-ordinator and other appropriate parties informed of any difficulties
that may arise in the course of the assignment that may affect the prospects of best
evidence being given.

10. They must hold meetings with witnesses within a timescale agreed with the co-ordinator and
in appropriate venues.

11. They must make clear the purpose of the meetings and structure meetings in a way that
allows sufficient time to assess the needs of the witness and to gain the confidence and trust
of the witness.

12. They must record and communicate to the co-ordinator any dissatisfaction expressed by the
witness with either the intermediary or the procedure being followed.

13 They must keep satisfactory case files of meetings and complete a pro forma record of the
assessment of special communication needs.

14. They must ensure the witness is satisfied with the outcome of the assessment and
understands the role of the intermediary, particularly in the context of the court appearance.

15. They must conduct themselves in court in a manner that facilitates accurate and coherent
communication between the witness and the court.

16. They must not change the content of what is being said or attempt to improve or elaborate
what has been said. Any actions that may improve understanding without changing meaning
or the sense of what is being said, such as conveying the meaning of gestures the witness
may make, must be taken only with the explicit understanding and consent of the court.
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17. They must disclose to the court any difficulties encountered, such as limitations in their
professional experience and training, and seek the court’s guidance about action that may be
taken that is consistent with best evidence.

18. They must intervene only to seek clarification from the court or to draw the court’s
attention to any difficulty the witness may be experiencing in understanding what is being
said or that may be distressing the witness.

19. They must respect at all times the authority and judgement of the court.

20. They must complete, at the conclusion of each assignment a monitoring and evaluation form
that will contribute to efforts to improve the quality of the service.

21. They must recognise that an intermediary’s duty to the court remains paramount.

22. They must understand the different obligations regarding disclosure of information between
the prosecution and the defence legal teams and must maintain their professional integrity in
relation to these different obligations.

23. They must notify the Intermediary Registration Board immediately of any criminal
investigation or proceedings against them or any other complaint or investigation into their
conduct or competence. They must notify the Intermediary Registration Board of the result
of any adverse Criminal Records Bureau disclosure check carried out on them. (i.e. any result
where a conviction is recorded other than already disclosed to the Intermediary Registration
Board). This should be an ongoing requirement from the time of their first application.
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Annex 4
The Code of Ethics for Intermediaries

1. Definition: in this code, intermediary means any person who is registered on the National
Register as an intermediary in the criminal justice system as specified in Section 29 of the
Youth Justice and Criminal Evidence Act 1999.

2. Intermediaries will consider at all times the potential for conflict of interest and the need to
act in the public interest and will conduct themselves responsibly and professionally using
reasonable skill and care in the performance of their duties.

3. This includes:

> Seeking to increase their professional communication skills and knowledge and their skills
as an intermediary, for example court skills, through training and research.

> Ensuring they have adequate and sustained professional support for their own role.

> Safeguarding professional standards in every practicable way.

> Offering other intermediaries reasonable and appropriate assistance.

> Respecting the ethics and professional practice of other professions.

> Endeavouring to the best of their ability to enable communication to be complete,
coherent and accurate.

> Only accepting work for which they are appropriately qualified and they judge to be
within their professional competence.

> Accepting only in exceptional circumstances, an assignment for which no entirely suitable
intermediary is available, with such acceptance being subject to the informed consent of all
parties.

> Acknowledging and seeking to overcome in a professional manner, such as through
professional advice and guidance or support networks, any unforeseen difficulties or
limitations in knowledge or practice that may become apparent in the course of an
assignment.

> Promptly notifying the co-ordinator of any matter, including conflict of interest or lack of
suitable qualifications and experience, that may disqualify or make it undesirable for them
to have continued involvement in the assignment.

> Treating as confidential any information that may come to them in the course of their
work including the fact of their having undertaken a particular assignment, although
assignments may be used as evidence for continued registration but not in other (to be
defined) circumstances. However, this does not preclude disclosure when legally required
to do so or when failure to disclose information could render the intermediary liable to
prosecution.

> Disclosing before commencing an assignment or as soon as practicable any vested or
material interest that the intermediary may have in the assignment.

> Not using any information or knowledge gained during the course of their work to benefit
themselves or anyone else improperly.
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> Not giving advice or offering personal opinions in relation to the evidence presented by
the witness nor concerning people present during an assignment.

> Making appropriate efforts to facilitate communication between people who have differing
communication and cultural characteristics.

> Making all reasonable effort to be available for all meetings, hearings, trials and other
appointments for which adequate notice has been given.

> Not cancelling or postponing meetings that are part of the assignment without good
reason and where possible, the consent of the people concerned.

> Respecting the decisions taken by other professionals, particularly criminal justice decisions.
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Annex 5
Intermediary Declaration

I solemnly, sincerely and truly declare that I will well and faithfully communicate questions and answers
and make true explanation of all matters and things as shall be required of me according to the best
of my skill and understanding.
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Annex 6
Reporting to court as an intermediary

Draft template for report to court and checklist
Penny Cooper, Virginia Garaux and David Wurtzel, 26th October 2004
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R

v

Defendant/s

Registered Intermediary Report for 

[Name of witness]

[DOB of witness]

Report prepared at the request of:

Author:

Intermediary Registration Number:

Date:
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Name of intermediary Date of reportCase name
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Contents (suggested subjects and order) Page number

1. Summary of qualifications x

2. Summary of conclusions x

3. Summary of witness communication profile and communication needs,
including levels of understanding x

4. Chronology (for example receipt of instructions, meetings with witness, etc) x

5. Assessment including reference to supporting documents (if any) x

6. Conclusions and recommendations for special measures x

7. Intermediary declaration x

8. Signature, professional title, “Registered Intermediary”, date x

9. Appendices including CV of relevant qualifications and experience x
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Registered intermediary court report checklist

� or �

Style • in the first person
• jargon free 
• short paragraphs
• short sentences
• proof read, free of typographical errors

Format • double spaced
• wide margins
• single sided
• sans serif type face
• minimum 12 font
• paragraph numbered
• page numbered
• bullet points, headings and sub headings for 

organisation of material
• signed, dated, professional title and 

“Registered Intermediary”

Facts • name of witness
• DOB of witness
• chronology of dates/venues of assessment(s) and 

meetings with witness
• description of witness communication difficulties
• description of what witness can do
• medical/technical terms explained for lay person
• examples of how the condition(s) manifests
• other medical conditions (not necessarily 

communication related) that will affect ability of 
witness to give evidence in court

• examples of the assistance that should be given and 
how it works in practice drawing on examples from 
the police interview

• facts kept distinct from opinion or recommendations 
• any other matter relevant to witness’s communication
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� or �

Recommendations • Recommend whether an intermediary is needed,
and reasoning having regard to the Section 16 criteria:

• (i) is the witness suffering from a mental disorder  
within the meaning of the Mental Health Act 1983, or 
otherwise has a significant impairment of intelligence 
and social functioning, and/or 

• (ii) is the witness suffering from a physical disability or 
physical disorder? 

• (iii) if either or both apply, is the quality of the witness’s 
evidence thereby likely to be diminished? 

• (iv) If it is likely to be diminished, and if a special 
measures direction were made which provides for 
any examination of the witness to be conducted 
through an intermediary and by live link, would that 
be likely so far as practicable to maximise the quality 
of the witness’s evidence? 

• Ascertain whether the witness expresses any views 
on these issues.

• If the recommendation is that an intermediary is 
needed, then go on to consider the following:

• Is there an appropriate match between you and the 
witness, given your qualifications and the needs of the 
witness? If not, note the qualifications which will be 
required in another intermediary.

• Is there a justification for the same intermediary to 
act at interview and at trial, and if so, why?

• Consider effects of stress, anticipation of the trial,
waiting at court, and being in the court building,
and any suggestions for how to deal with these.

• State the witness’s preference as to whether counsel 
and the judge should wear wigs and gowns during 
his or her examination.

• Cover the ‘practicalities’ of live link, access to court,
waiting area arrangements, whether to meet both 
advocates beforehand, the best time in the court day 
to start the evidence, advice about how the witness 
can take the oath, whether a supporter is to 
accompany the witness and how the supporter and 
intermediary will be placed in the live link room,
how all parties will be placed having regard to the 
cameras, and how the witness will ‘signal’ that he 
or she needs a break.
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Penny Cooper and Virginia Garaux
26/10/04

� or �

Recommendations • Consider issues of concentration span, tiredness, etc.,
and reasoning on arrangements to refresh witness’s memory, and 

in particular on watching the videotaped interview 
before cross-examination.

•
how the witness can best give evidence at court,
including length of questioning and the need for 
breaks.

• Suggest ‘possible approaches to questioning which 
would assist the witness to give best evidence’
(Guidance para. 3.9.11) that is ground rules for 
questioning of this witness, cross-referred to 
assessment, for example pace, chronology, whether
a question about ‘time’ needs to be linked to an
event, length of questions (do not just say ‘short’),
complexity, use of double negatives, etc: where
possible, give examples of the types of the questions
where the intermediary anticipates the witness
will have difficulty.

• Consider whether addendum to report is necessary 
before trial

Appendices • Notes of interview including date, time and exact 
words quoted where appropriate.

• List/dates of those to whom intermediary has 
spoken about the witness.

• Include examples of how communication was 
assisted and what was used as an aid during police 
interview.

• Intermediary CV of relevant qualifications and 
experience and registration as an Intermediary.

• Glossary of medical terms if required.
• Copies of any literature or other documents 

relied on.
• Details of communication aids, including perhaps 

pictures or diagrams (including diagram for parts of 
the body, if the witness may be asked to 
demonstrate intimate touching).

• Include a copy of booklet of symbols, words, letter 
and pictures if this is one of the recommended aids.
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